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Abstract

Extradition as an act of international cooperation for the regsion of criminal activities of the crimir
offenders is one of the various models wherebysomereign state delivers up the alleged accusedinals
found within its jurisdiction, on demand, to arer sovereign state, so that they might be dealh

according to the penal laws. Extradition has evdhaenong states because they are vitally intereistete
repression of crimes and punishment of criminale wiblate their national laws and thus wrb the general
peace of the society. This article aims to desctitee problems with which extradition is faced, esgéy

with the obligation to extradite and with the olalign to take care of her own citizens in situasiavhen the
Constitution doesot allow extradition of own nationals and in thesance of an extradition trea
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INTRODUCTION

With the increase of globalization we are witnesedt the criminality, eve
common crime, has lost its primarily territoriatmee and we are faced with the problen
international or transnational crime. With crimimalcting and moving across border:
need and a common practice for exercise of extieal criminal jurisdiction have
arisen. Due to the increased mobility of individugdcluding criminals, extradition is ofte
indispensable to bringing the accused to justicfioreign jurisdictior

Extradition presents an act of international legabperation for supessing
criminal activities and consists of handing ovetiwdual who is accused or convicted c
criminal offence by one state to another which ndt to prosecute or punish him
accordance with its laws (Aust 2007). The law otradition, which isa branch of
international criminal law, is based on the assuonpthat the requesting state is actin(
good faith and that the fugitive will receive arfaial in the courts of the requesting st
In the absence of any supranational authority othe states, however, they, i
individuals, have to work among themselves throogitual support and assistance for
protection of the person and property of the sub,
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It is evident that the concept of extradition itnst a new idea, it is one of the
oldest institutions whose origin can be tracedhe bygone civilizations, however it is
arduous to discover when it did come up as sucdthencourse of history. The historical
evolution of the practice of extradition explicitiemonstrates that in earlier centuries, it
was not ordinarily a tool of international coopératfor the preservation of world societal
interests but to preserve the political and religianterests of states (Blakesley 1981). It
gradually developed, however passing through varistages of feudalism, absolute
monarchism, and the growth of parliamentary ingtohs through which the political
organization of the state itself has passed. Kinalevolved in an institution of genuine
public criminal law for the suppression of commaiminality of subjects.

Hence, it must be admitted that extradition procegsiface with crucial problems
concerned, first of all with extradition of citizemnd then with the duty to extradite under
international law which may not be exercised incatumstances. Because of that reason,
in this article will be explained some of the majssues concerning the procedure of
extradition and the obligations by the states takeom the ratified international
conventions and signed bilateral extradition tesati

GENERAL FRAMEWORK OF EXTRADITION

The principal rules and practices of internatioreaitradition constitute a
significant body of international law. It is notextloy that this body of international law
was derived almost wholly from treaty sources arevgo recognize stature before treaties
had overtaken custom as the most important sodrcgevnational law (Shearer 1971,18).
As a result, in certain important matters thereaisonsiderable uniformity in bilateral
treaties and municipal extradition statutes. In ynather respects, however, extradition
treaties and legislation present a complex andingrgicture throughout the world, and
there is a great need for further development amchbnization.

Extradition treaties and legislation not only sypfile broad principles and the
detailed rules of extradition but also dictate tkey existence of the obligation to surrender
fugitive criminals. It is clear that states do eatradite criminals in the absence of a treaty
or a municipal law which empowers them to do sos@auni 2008). Hence the existence
of a treaty commitment to extradition in the Unit&tates, United Kingdom and the
countries of the Commonwealth whose extraditiorslane modeled on those of the United
Kingdom. In some other countries, extradition maketplace in the absence of a treaty but
as an act of grace rather than of obligation, andidcordance with the provisions of
municipal statutes operating in the absence okatyr In many countries extradition by
statute is dependent upon an ad hoc guaranteecipiraeity which is tantamount to a
treaty. In addition to bilateral extradition arra@ngents, whether by way of treaty or of
reciprocal application of laws, there is a growingmber of multilateral extradition
arrangements among groups of states having songragdocal or political links (Shearer
1971, 18).

The framework of international co-operation in thappression of crime thus
consists very largely of binding international coitments, whether of a bilateral or a
multilateral nature. Extradition is one elementhiose systems, designed to stop fugitives
using borders as a means of escaping justice. bjextoof extradition is to ensure that
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those accused or convicted of serious crime do esoape from justice by crossing
international boundaries (Bradley 2007, 466).

Extradition has a role to play in enforcing intdromal criminal law and in
assisting states to prosecute violations of pudelyestic legislation. Away from criminal
law, extradition has another function and that fiomcconsists of protecting the fugitive
rights. Part of the problem with extradition is tying to achieve the correct balance
between allowing the free flow of fugitive crimisai states where they may be prosecuted
for their crimes, and in safeguarding the fugitivem oppressive punishment or from
persecution on account of his personal charadtsjdieliefs and opinions. (Gilbert 1998).
Even where the system is being properly used exafthe return of a fugitive criminal, it is
still guaranteeing the fugitive’s rights, becausgé&aition is the specific means designed
by states for that purpose, alternative methods) a8 exclusion, deportation or abduction,
lack the built-in safeguards of extradition arramgats, thereby allowing the fugitive’'s
rights to be ignored. The viability of these instients is of the utmost importance in the
present state of extradition law and practice. Jastdivergent rules and confusing
procedures resulting from such a large number stftuments have prompted a number of
international bodies at various times to canvass ghbssibility of concluding a single
convention or a model code of extradition, so tee heed for a common obligation to
extradite would be well served by a single instrotmkaving world wide application
(Shearer 1971,23). But from all this we can seedhauch attempts, have so far met with
no success. In the meantime the very existencheoptesent bases of obligation is being
threatened.

PROBLEMS CONNECTED WITH THE ISSUE OF
EXTRADITION OF NATIONALS

Broadly speaking when a state enters into an akvadreaty relationship with
another state based on reciprocity, it seems tdyieap understanding that the parties view
as more or less equivalent their respective cormeptof the fundamentals of criminal
justice. On this basis, is it in keeping this pered mutual confidence and respect, for the
requested state to refuse to extradite its owmesis and nationals, on one hand, but also to
be amenable to surrender non-citizen permanerntens or other aliens on the other.

If the criminal law safeguards at trial and otheaantees for the fair trial of the
fugitive, once extradited are more or less equival® both states, then should not
extradition off all offenders be viewed in the samweey or permitted (Shearer 1971, 107).

Many civil law states prefer to exercise criminatigdiction over their citizens
whether an offence was committed on their ownttagrior abroad. The rationale for this
exception is linked to sovereignty, and in soméest# is considered to be a fundamental
right. Indeed, in some states it is enshrined tional constitutions. In order to determine
whether a person is citizen, reference should bdenta the relevant national law on
nationality. For example Nordic states considerradjistered residents as citizens, raising
concern that suspected terrorist seeking refugaénof these states could avoid extradition
on the grounds of residency (Bantecas and Nash,208)/

There is a big dilemma should a state allow exti@diof their own citizens, or
should it be avoided? For example Hungarian Crim@wde says “A citizen of Hungary
cannot be extradited to another State except #ratise provided for in an international
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treaty or convention”. Ireland has a rule that fedition shall not be granted where a
person claimed is a citizen of Ireland, unlessridevant extradition provisions otherwise
provided”. The Constitution of Italy says that ‘tEadition of citizens is permitted only in
cases expressly provided for in international cotieas” (Article 26 1948) Swiss law
similarly prohibits the extradition of Swiss citize and provides for their prosecution in
Switzerland for crimes committed abroad (Article Z%D9). The Netherlands has a rule of
non-extradition of Netherlands citizens. Italy @&eek that “the rule against extradition of
citizens is required on the ground that Italy ovpestection to its citizens, and cannot
abandon them to their lot, if charged with crime,the mercy of foreign law” (Shearer
1971, 108). The EU Member States have demonstrateeluctance to let procedural
differences restrict international co-operation.eThptional clause in many extradition
treaties which permits states to refuse a requestxtradition of their own citizens is seen
as a disincentive to cross-border law enforcement.

Even nowadays there are many states in the wodt ekercise the nationality
exceptional rule i.e. the principle of non-extramht of nationals, although the “modern
practice” which has been broadly accepted isltwaéxtradition of own nationals on the
basis of international conventions and bilateratashtion treaties. Extradition of nationals
under determined circumstances will allow not ootyicluding more bilateral extradition
treaties among states, but also will affect thetldaagainst terrorism, organized and
transnational crime all around the world and valive no space for the criminal offender to
hide in order to avoid justice.

Non-extradition of nationals is a principle thatwell known in the extradition
practice all over the world and even thought d&tesm medieval times and considerable
changes in the international legal system, in m&gonal criminal law and in non-
extradition of nationals as one of extradition piates, also prescribing opportunity for the
states to clarify the complicated status of certaimber of their inhabitants, by attaching a
declaration defining the meaning of the term “n@dis” for the purposes of the application
of the European Convention on Extradition (ElegrGeva and Ristoska 2010, 4).

Having in mind the fact that extradition of owniz#ns in many occasions is
causing a serious problems on international leitaehust be mentioned that we cannot
detect any international instrument which allowsra&dition unconditionally without any
limitations to its application. Regarding the issakout extradition of nationals, the
European Convention on Extradition in its Articl@@scribes:

a) Contracting Party shall have the right to refessigadition of its nationals.

b) Each Contracting Party may, by a declaratioderet the time of signature or

of deposit of its instrument of ratification or assion, define as far as it is

concerned the term "nationals” within the meanihthis Convention.

c) Nationality shall be determined as at the tinfeth@ decision concerning

extradition. If, however, the person claimed istfirecognized as a national of the

requested Party during the period between the tiftbe decision and the time
contemplated for the surrender, the requested Pady avail itself of the
provision contained in subparagraph a of this kertic

According to the above mentioned, If the requeflady does not extradite its

national, it shall at the request of the requestagty submit the case to its competent
authorities in order that proceedings may be takiérey are considered appropriate.
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For this purpose, the files, information and exisilbelating to the offence shall be
transmitted without charge by the means providedifdoArticle 12, paragraph 1. The
requesting Party shall be informed of the resultofequest (Article 6 1957).

The Convention relating to Extradition between MemBtates of the European
Union contains a provision where nationality asetusal ground only applies for those
Member States which have made a declaration teeffect to be renewed every five years
(Article 7 1996). Subsequently Austria, Germanyeé&&e and Luxembourg have declared
that they will not extradite nationals. Denmark daslared that extradition of national may
be refused. Belgium, Finland, the Netherlands, Ugalt Spain and Sweden will grant the
extradition of nationals only under certain corah (Kapferer 2003,39). As indicated
earlier, there is not general obligation to prosedn such cases, although the possibility of
refusing to extradite citizens may be coupled wittiuty to prosecute them in the courts of
the requested state. For example, the Western Balkantries before several years were
applying the principle of non-extradition of natads. The Constitution of the Republic of
Macedonia previously did not allow extradition ofabédonian citizens on any basis
(Article 4 1991). Because of that reason, the Asdgof the Republic of Macedonia on 12
April 2011 adopted the Amendment XXXII from the r&titution of the Republic of
Macedonia, which provides concluding agreementdramsfer of own nationals to other
countries, for conducting criminal proceedings fmymmitting crimes in the area of
organized crime and corruption. With the adopte@rament, the full text of the provision
states: “A citizen of the Republic of Macedonia nmejther be deprived of citizenship, nor
expelled or extradited to another state, excepttlmn basis of ratified international
agreements or with a court decision” (Article 4gar2011).

Amendments to the Constitution in this area aredooted in order to create
preconditions for dealing with organized crime acdrruption and to comply with
international agreements. Main instrument for sssfté dealing with trans-national
organized crime is an effective legal and judictaloperation. The activities to be
undertaken in the forthcoming period will be foatisen signing bilateral agreements on
extradition of own nationals and nationals of otbtates in the Republic of Macedonia for
acts of organized crime and corruption (see: wwstige.gov.mk). In relation to the above
mentioned, there is a considerable willingnesshigystates to grant extradition of nationals
under specific conditions, namely under ratifielhtairal extradition treaties.

OBLIGATION TO EXTRADITE UNDER INTERNATIONAL LAW

Whether international law imposed a duty on staiesxtradite common criminals
was once a highly controversial issue. The fatléisternational law did not dispute the
efficacy of the practice of extradition but diffdras to whether a legal or merely a moral
obligation to surrender criminals existed (Bois2642).

Admittedly, there is no justification in causingetlapprehension or detention of
any person upon the application of a foreign powremupon such application, for causing
any person to be carried from the country to béevdedd over to any foreign power in the
absence of an express stipulation in a specifatyreetween the two states to his being
proceeded against in a foreign country for any eraitleged to have been there committed.
It need not be taken to mean that a state is ndieaty to request such surrender, because
the extradition of criminals or alleged criminats founded upon the comity of nations.
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Furthermore, it must be acknowledged that extrawliis not an obligation created by
treaty. It is true that it has been regulated aralded in certain countries through the
medium of treaties but, properly speaking, it isrfded upon the comity of nations (Bedi
2002, 15). The general practice of states confitimesobservation that extradition is not
looked upon as an absolute international duty,ibadtate wishes to ensure that it secures
the return of its own criminals it must enter itteaties with other states.

There is no general obligation to extradite in nn&tional law but the duty to
extradite may arise from bilateral and multilatezatradition treaties which also enshrine
exception to this duty. The constitutions of matgtes, including some European states,
prohibit the extradition of their own nationals.tbieir laws enable them to prosecute their
nationals for serious crimes committed abroad. O#ftates, including United Kingdom,
can extradite their own nationals and thereforer ttevs enable prosecution of their
nationals only for a few categories of serious esncommitted abroad (Przetcznif©83,
138).

States generally lack the capacity or will to poage or punish individuals for
crimes that have occurred beyond their borders.s€guently, when a suspected or
convicted criminal flees from one state to anotlseme form of inter-state cooperation is
required to ensure that the fugitive is returnethe Trform generally favored on the
international stage is extradition, a “procedureredfuest and consent” which generally
reflects the willingness of states to engage igerative efforts aimed at the suppression
of crime (Brownlie 1998). International law, howeyveéoes not oblige a state to afford such
assistance and it imposes no legally binding dutya state to extradite at the mere request
of another state. States may, nonetheless, assimgliag obligation to extradite under
international law by entering into a treaty, oretlonsent-based arrangements (Harrington
2012).

The European Convention on Extradition prescriltbes dbligation to extradite:
“the Contracting Parties undertake to surrendezaith other, subject to the provisions and
conditions laid down in this Convention, all persoagainst whom the competent
authorities of the requesting Party are proceetingn offence or who are wanted by the
said authorities for the carrying out of sentencdedention order” (Article 1 1957).

Obligation to extradite cannot be easily exercisspecially if it is about
extradition to states not party to the ECHR. Reiggrdhis issue the Committee of
Ministers recommends to Member States:

1. not to grant extradition where a request foration emanates from a
state not party to the European Convention on HuRigihts and where
there are substantial grounds for believing thatréguest has been made
for the purpose of prosecuting or punishing thesgerconcerned on
account of his race, religion, nationality or pck opinion, or that his
position may be prejudiced for any of these reasons

2. to comply with any interim measure which the dagan Convention on
Human Rights might indicate under Rule 36 of itdeRwf Procedure, as,
for instance, a request to stay extradition procesdpending a decision on
the matter (Recommendation No. R (80) 9 concersixtgadition to states
not party to the European Convention on Human R)ght
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The Vienna Convention on the Law of Treaties i®rgilon this subject, but,
however, articles 53 and 64 relating to the isdyesocogengould perhaps offer a possible
and acceptable solution. The text of Article 53aisout treaties conflicting with the
peremptory norm of general international Igus cogensas it follows:

A treaty is void if, at the time of its conclusiahgconflicts with a peremptory
norm of general international law. For the purpos#s the present
Convention, a peremptory norm of general intermatiolaw is a norm
accepted and recognized by the international contynahStates as a whole
as a norm from which no derogation is permitted whith can be modified
only by a subsequent norm of general in internafidaw having the same
character”.

Similar meaning has the provision from Article 6tatmig that: “If a new
peremptory norm of general international law emgrgey existing treaty which is in
conflict with that norm becomes void and termina{@sticle 64 1969).

These two provisions from the Vienna Conventiontlosm Law of Treaties can be
used only in limited number of cases, especiallyhim cases where possible violations of
human rights may be invoked, but not to all humghts — just those which are considered
as inviolable human rights and can be put in tloeigrof so callegus cogens.

The international obligation not to extradite agmer in some circumstances may
conflict with another international obligation atidht is to extradite a person pursuant to the
applicable extradition treaty. In order to estdblibe existence of a rule of customary
international law there has to be widespread siedetice and a belief that such practice is
required as a matter of laveginio juris). Although it can be argued that for the ‘core
crimes’ of genocide, war crimes and crimes agamsnanity, there is a obligation to
extradite only for grave breaches of the Genevav@ations and Additional Protocol |
(Zgonec-Rozej and Foakes, 2013). For the other corees it is questionable whether
customary international law imposes such an ohbgat

WHAT HAPPENS WITH THE EXTRADITION PROCEEDINGS IN
THE ABSENCE OF A TREATY?

The traditional international law gives each sidierty to exercise absolute and
exclusive legislative, administrative, and jurigdioal power irrespective of the will of the
other states. This territorial supremacy in theeabs of any supranational authority makes
a state the most powerful organism in internatideal which invests it with a supreme and
overriding authority over all things and personllirfg within its territorial limitations. It
generally is held that “the principles of interoai@l law recognize no right to extradition
apart from treaty”. The legal right to demand hxér&dition and the correlative duty to
surrender him to the demanding country exists avihgn created by treaty. The law of
nations does not prohibit a state from surrendeargerson accused of crime to another
state under the very notion of sovereignty as #doeption and expulsion or exclusion of
aliens is a fundamental act of sovereignty (Bed2019). Only a few countries in the
world possess no extradition treaties whatsoevewdyer, several countries possess only a
handful of such treaties, choosing not to praaticteadition by treaty with certain countries
for any one of several reasons to be discussedvbdétoidence for extradition in the
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absence of a treaty is found as early as 1880ras@ution by the Institute of International
Law. Furthermore, certain legal scholars recogrape obligation to extradite fugitive
criminals regardless of the presence of a treatgay, most civil law states add support to
this position and recognize final surrender absetieaty as a valid form of extradition.
Common law countries such as the United State<zaadt Britain show greater reluctance
in granting extradition in the absence of a treéiycording to their view, no absolute duty
to extradite exists absent a specific treaty obibga(\WWoods 1993, 46). However there are
some exceptions. For example, the Constitutiom®Netherlands requires the existence of
a treaty before extradition may be conceded. Tiws laf the Congo, Ethiopia, Israel and
Turkey also depend on the existence of treaty gaaents. Although there is no specific
prohibition in Norwegian law, in practice a treat/regarded as indispensable for the
surrender of fugitive criminals from Norway to cdues outside the Nordic Treaty
(Shearer 1971, 30). Extradition in the absendeeaties in the nineteenth century has long
been sanctioned by the practice of most civil lawrtries.

In the absence of an agreement creating the ololigad surrender the fugitive
criminals, no such obligation exists under inteoral law. Under international law, the
right of a requesting state to demand the surreaflarclaimed person accused of a crime,
and the correlative duty to surrender such a persasts only when created by extradition
treaty.

Accordingly in the absence of such a treaty, therao obligation to surrender
criminals to another country. Where, however, ie @bsence of an extradition treaty
imposing such right and duty, surrender of a clairperson is made, it is on the principle
of comity, founded on the principle that it is niot the interest of the international
community that serious crimes of international gigance should go unpunished. Under
such circumstances the Government of the requesétel may exercise its discretion and
investigate the charge on which the surrendernsasieled (Shearer 1971, 32).

For example United States belongs to the grougatés which do not surrender
fugitive criminals in the absence of an extraditioeaty. Its practice is to decline to request
extradition from the requested state with whichreéhie no treaty providing for surrender,
although there are isolated cases in which the Boavent of United States has requested of
foreign Governments the surrender of fugitive cniats as an act of comity: in these cases,
however, the request has always been accompanittelstatement that under the law of
this country reciprocity cannot be granted (Przeitc2983, 137).

The practice of the civil law countries has demraistl a greater willingness to
grant extradition in the absence of treaties, bdéw instances has the view been espoused
that extradition in such circumstances was basedngthing more than comity and an act
of grace. For example in France there was no duxtradite a person from one state to
another, or this duty was not recognized, only thath cases could be regulated in
individual circumstances by the respective govemmeln 1872 year French Minister of
Justice stated that “on the basis of reciprocitytiaition might take place in the absence
of a treaty, in which case the rules applicableanithin the province of international law.
Only in parts of South America, it would seem, hdsgal duty to extradite in the absence
of treaty been accepted at times (de Than and ShO@3).

A request for the arrest and surrender of a fugitkiminal could not be made in
the absence of a extradition treaty. But taking cdnsideration the gravity and seriousness
of the crime and its detrimental effect upon asycia state, in conformity with the public
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law of nations or in accordance with the generahqgiples of international law, in the
absence of an extradition treaty invoking the pples of comity or morality between the
states concerned, can extend an extradition redoesthe fugitive offender who has
crossed its borders for escaping from trial or plmient awaiting him in the forudelicti
commissi This is because all states are interested irptegervation of peace, order and
tranquility within their domains and in promotiohjastice in cooperation with other states
(Bedi 2002). Accordingly, the only obligation exmwsj in the absence of a treaty is
“imperfect”, creating a moral, but not legal dutyextradite. The only method to create an
absolute duty to extradite is through the signih@ dreaty. The dominance of this latter
view has provided the necessary impetus for theease in the formation of modern-day
mutual extradition treaties. Extradition in the ahse of a treaty always hinges on the
principles of “courtesy, good will, and mutual cemence.” (Woods 1993, 49). Since the
prevailing view fails to recognize an absolute datyobligation in the absence of formal
treaty relations, comity and common courtesy mestes as the sole basis for surrender
where no treaty exists.

As a closure to this issue about possible exti@diti the absence of a treaty, there
are several reasons for choosing to extradite serate of a treaty. First, some states simply
prefer as a matter of principle or conveniencentereinto treaties only with those countries
that require such agreements before extradition e place. Second, it seems
unnecessary to enter into treaties with countrieeres extradition is a rarity. Third, states
do not want to become a resting place for crimiremsl will often enact legislation
permitting extradition in the absence of a treatyaacombatant to unsuspected entry (Wise
1969, 705).

CONCLUSION

Criminal offenders often misuse of the lack of eglition treaties with other states
to decide which state to flee after committing @gnThe very nature of crime has been
evolving, and the failure to bring fugitives to fige represents an acute problem to the
party which has been wronged. However, there igareeral rule of international law that
requires a state to surrender fugitive offendeh® ihcrease in the mobility of suspects has
resulted in the increased willingness of statessi this form of mutual legal assistance to
enforce their domestic criminal law. As it was eledied before, the principle of non-
extradition of citizens is a right of a state téuse extradition of own nationals, but also
this issue leaves a space for a very dangerousrtopty where fugitives are using this
principle and also the fact that some states arevilling to grant extradition in absence of
a treaty.
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